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NORTH CAROLINA: "IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
WAKE COUNTY: NO. 98-CVS-14158
NORTH CAROLINA SCHOOL o
BOARDS ASSOCIATION, et al., Y
Plaintiffs, ' '

N
ok
N -
v . L,
W TO

RICHARD H. MOORE, State Treasurer;
et al.,
Defendants.

MEMORANDUM OF DECISION AND JUDGMENT

THIS MATTER came on for hearing befare the undersigned Judge of Supeﬁor Court on
December 12, 2007, and February 29, 2008, in the Wake County Superior Court, upon
plaintiffs' Motion for Entry of Judgment. Plaintiffs were represented by Michael Crowell, of
counsel to the firm Tharrington Smith, LLP, and the defendants were represented by
Grayson Kelley, Senior Deputy Attorney General, and W. Dale Talbert, Special Deputy
Attorney General, of the Attomey General's office. After considering the briefs submitted
by both sides and hearing and considering the arguments of counse!, the Court determines
that the time has come to enter judgment in this matter.
Factual and Procedural Background

This case is before the Superior Court upon remand from the North Carolina Supreme
Court to enter judgment consistent with its decision of July 1, 2005, N.C. Schools Bds.
Ass’n v. Moore, 359 N.C. 474 (2005). In that decision the Supreme Court held that under
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Article IX, Section 7 of the North Carolina Constitution the public schools are entitied to the
clear proceeds of specific civil penalties cotlected by various state agencies, including the
Department of Revenue, Department of Transportation, the campuses of the University of
North Carolina, the -Department.-of Commeree, the Employment Security Commission,- -
state~-owned mental institutions in the Department of Health and Human Services, and the
Department of Environment and Natural Resources. Following the Supreme Court
decision, the affected agencies began paying the proceeds of such penaities into the Civil
Penalties and Forfeitures Fund, leaving for consideration of this Court the disposition of
the clear proceeds of civil penalties collected, but not paid, to the public schools before
thet date. |

This civil action was initially filed in December 1998 and, as decided by the Supreme
Court, is subject to a three-year statute of limitations. Consequently, only the penalties
collected from December 1995 to June 30, 2005, are at issue on remand. To simplify
matters, the parties have agreed that any calculations and the judgment should be based
on civil penalties collected between January 1, 1886, and June 30, 2005.

Pursuant to prior order of this Court, the defendants have estimated the amounts of the
civil psnalties collected by them from January 1, 1996, to June 30, 2005, subject to the
Supreme Court's decision and not paid to the public schools, While the exact dollar
amount cannot be known because the agencies’ records do not always distinguish
between penalties and other collections, the parties have agreed to proceed on the basis
that slightly less than $768 million in civil penalties were collected by the affected agencies
and not paid to the public schools. Of that total, an estimated $585,741,703 was collected
by the Department of Revenue, $114,881,690 by the Department of Transportation,
$47,076,647 by the campuses of the University of North Carolina, $20,019,408 by the
Employment Security Commission, $11,560 by the Department of Commerce, $59,950 by
state-owned mental institutions within the Department of Healith and Human Servicas, and
$23,090 by the Department of Environment and Natural Resources (these being penalties

assessed against school systems that should have gone to the Civil Penalty and Forfeiture
Fund rather than to DENR).
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The Civil Penalty and Forfeiture Fund — G.S. 115C- 467.1 ,
Foliowing the Supreme Court's 1996 decision in Craven Cty. Bd. of Educ. v. Boyles, 343
N.C. 87 (1996), that certain civil penalties collected by state agencies should go to the
public-schools, the-General Assembly created the Civil Penalty and Forfeiture Fundin G.8:
115C-457.1 et seq. and provided that the clear proceeds of all civil penatties collected by
state agencies should be paid into the fund and then appropriated to the individual public
school units on a per pupil basis. The legisiature also declared that such funds should be
used exclusively for technology. The same legislation provided that the agencies could
withhold the actual costs of collection of the penalties but only up to a maximum of ten
pei'cent of the amount callected. The fund took effect September 1, 1997. Accordingly,
had the defendant agencies in this lawsuit complied with Article IX, Section 7 of the
Constitution th'e civit penalties collected by them from September 1, 1997, through June
30, 2005, would have been paid into the Civit Penaity and Forfeiture Fund and, pursuant
to the mandate of G.S. 115C-457.1, been provided to the public schools to be used for
technology.

The $768 million used above represents the total dollar amount of civil penalties collected
by the affected agencies from January 1, 1996, through June 30, 2005. Under Article IX,
Section 7 the public schools were entitled not to the full amount of the penalties collected
but only to the clear proceeds. During that time, the costs of coliection which could be
retained by the agencies were capped at ten percent. The defendant agencies do not
have records to establish the actual costs of collection for the years in question, Inthe last
two years, however, the agencies, under instruction of the Office of State Budget
Management have prepared estimates of their actual costs of collection and they argue
that the costs for earlier years likely were about the same. Ih most instancss the current
actual costs of collection exceed ten percent of the penailties. The Department of
Transportation, however, estimates its costs at 9.41 percent and the Department of
Revenue estimates that its actual costs of collection are no more than .04 percent. (The
actual cost of collecting penailties is certainly lower in that the .04 percent estimate
includes the costs for collection of all unpaid taxes and interest as well as penalties.
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Plaintiffs nevertheless have consented to the use of the .04 percent figure. ) No estimates
of the costs of collection were provided by the Employment Security Commission or the
Department of Commerce.

Based on the best information available, and with the agreement of the parties, the Court
- finds that the amounts that should have been paid by the affected agencies to the public
schools from January 1, 1996, through June 30, 2005, are ten percent less than the
agencies’ total collections for all agencies other than the Department of Transportation and
Department of Revenue. The Court further finds that the amount that should have been
paid by the Department of Transportation is 9.41 percent less than the total civil penalties
collected by the department, and that the amount that should have heen paid by the
Department of Revenue is .04 percent less than the total civil penalties collected by the

department. The plaintiffs and the Court, thus, have accepted the highest estimates -

provided by the agencies for the costs of collection, and for the Employment Security
Commission and Department of Commerce the Court has allowed the retention of ten
percent of the total amounts collected even though those agencies provided no information
about their actual costs. - '

After the costs of collection are subtracted, the amounts of civil penalties collected by the

affected agencies that should have been paid to the Civil Penalty and Forfeiture Fund but -

were not, are as follows: Department of Revenue $583,340,162; Department of
Transportation $104,071,323; UNC campuses $42,368,982; Employment Security
Commission $18,017,467; state-owned mental institutions $53,955; Department of
Commerce $10,404; Department of Environment and Natural Resources $20,781. The
total amount of the clear proceeds due from all the agencies is $747,883,074.

There is no question that civil penalties coliected by the affected agencies from September
1, 1997, through June 30, 2005, should have been paid to the Civil Penalty and Forfeiture
Fund and that the appropriate remedy for this Court to order is that the penalties
improperly retained by the agencies, minus the costs of collection as described above, be
paid into the fund. The defendants argue, however, that civil penalties collected by the
agencies between January 1, 1996, and August 31, 1997, should go directly to the boards
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of education for the counties in which the penalties were colliected, and further that only
boards which are named plaintiffs in this action may share in those proceeds. It appears
that approximately $91.5 million of the total $768 million in civil penalties collected from
-- Japuary 1996-through June 2005 was coliected during the period of January 1,-1996,-to
August 31, 1997,
In making their argument about the pre-September 1, 1997, civil penalties the defendants
rhisconstrue the Supreme Court's decision in the Craven County case in 1996 as having
affirmatively decided that all penalties collected before the enactment of G.8. 115C-467.1
et seq. were to go to the individual counties. As the decision of July 1, 2005, in this case
shows, though, the Supreme Court did not view Article IX, Section 7 in that manner. In
upholding the General Assembly’s authority to create the Civil Penalty and Forfeiture Fund
the Court rejected the argument that civil penalties had to go to counties where ¢ollected,
an argument based on the constitutional language that penaities “shall belong to and
remain in the several counties . . . .” ,
The Supreme Court decided instead that “the use of the phrase ‘several counties’ suggests
that the drafters intended that the funds not stay in one particular county, but rather in the
‘several counties’ of the State of North Carolina.” This Court is bound by the Supreme
Court’s construction of Article IX, Section 7 and therefore concludes as a matter of law
that the civil penalties collected before September 1, 1997, and not paid according to the
law existing before September 1, 1997 (the effective date of the Civil Penalty and
Forfeiture Fund ) are to be shared among the several counties of the state rather than be
paid only to the counties of collection. Reduced to essentials, those monies that wers not
paid according to then existing law, are to be paid into the Civil Penalty and Forfeiture
Fund and distributed according to G.S. 115C-457.1. The Court, in making this
determination, does so with the full knowledge that Article IX, Section 7 of the North
Carolina Constitution was amended effective January 1, 2005, which amendment provided
in pertinent part as follows:
(b) The General Assembly may place in a State fund the clear proceeds of all civil
penalties, forfeitures and fines which are collected by State agencies and which

5



Aug-08-2008 12:10 From- ' T-341 P.010/016  F-047

belong to the public schools pursuant fo subsection (a) of this section. Moneys in
such State fund shall be faithfully appropriated by the General Assembly on a per
pupil basis, to the counties, to be used exclusively for maintaining free public
— schools. e = - S

As a practical matter, directing the pre-September 1, 1897, civil penalties to the Civil
Penalty and Forfeiture Fund be shared by alf the school systems in the state is the only
reasonable alternative and is in line with the procedure authorized by the Constitutional
Amendment to Article IX, Section 7 effective January 1, 2005. Since this case was
remanded a number of additional local boards of education have intervened so that the
named plaintiffs now include almost all the larger school systems in the state and almost
all the school districts which have UNC campuses or have Department of Transportation
vehicle weigh stations. Moreover, defendants have acknowledged the difficulty and
expense of trying to determine in 2008 where penalties were collected in 1996. The
administrative costs of such a venture would be a waste of time and money and the Court
fails to see where the end result would be a precise and accurate one, if undertaken.
When difficulties arise in determining where penalties are collected the most common
sense and equitable solution is for the penalties to go to a central fund and be shared
based on student enrollment (ADM), as directed by the General Assembly in its wisdom
when it created the Civil Penalty and Forfeiture Fund in 1996.

Having determined the foregoing issues, it now is appropriate for this Court to enter
judgment on remand as directed by the Supreme Court. The Court wishes this case had
not reached this point. The Court has encouraged negotiations between the plaintiffs and
the Legislative and Executive branches because in the end the issue is whether the
legislature will appropriate funds to make up for the resources which were requiredto goto
the public schools under Article X, Section 7 of the Constitution but which were diverted
to other purposes by the defendants. In these proceedings the plaintiffs often have
expressed their willingness to settle on a lesser amount than the total which was
improperly withheld from the schools from 1996 to 2005. The plaintiffs have been
exceptionally patient in pressing their claim for relief for moneys that clearly were owed to -

N
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belong to the public schools pursuant fo subsection (a) of this section. Moneys in
such State fund shall be faithfully appropriated by the General Assembly on a per
pupil basis, to the counties, to be used exclusively for maintaining free public
— schools. - — - | L. : :

As a practical matter, directing the p;re-September 1, 1897, civil penalties to the Civil
Penalty and Forfeiture Fund be shared by all the school systems in the state is the ohly
reasonable alternative and is in line with the procedure authorized by the Constitutional
Amendment to Article I1X, Section 7 effective January 1, 2005. Since this case was
remanded a number of additional local boards of education have intervened so that the
named plaintiffs now include almost all the larger school systems in the state and almost
all the school districts which have UNC campuses or have Departmént of Transportation
vehicle weigh stations. Moreover, defendants have acknowledged the difficulty and
expense of trying to determine in 2008 where penalties were collected in 1996. The
administrative costs of such a venture would be a waste of time and money and the Court
fails to see where the end result would be a precise and accurate one, if undertaken.
When difficulties arise in determining where penalties are collected the most common
sense and equitable solutioh is for the penalties to go to a central fund and be shared
based on student enroliment (ADM), as directed by the General Assembly in its wisdom
when it created the Civil Penalty and Forfeiture Fund in 19986.

Having determined the foregoing issues, it now is appropriate for this Court to enter
judgment on remand as directed by the Supreme Court. The Court wishes this case had
not reached this point. The Court has encouraged negotiations between the plaintiffs and
the Legislative and Executive branches because in the end the issue is whether the
legislature will appropriate funds to make up for the resources which were requiredto goto
the public schools under Article IX, Section 7 of the Constitution but which were diverted
to other purposes by the dsfendants. In these proceedings the plaintiffs often have |
exprassed their willingness to settle on a lesser amount than the total which was
improperly withheld from the schools from 1996 to 2005. The plaintiffs have been
exceptionally patient in pressing their claim for relief for moneys that clearly were owed to
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them over a long period of time. Indeed, the issue of whether the constitution requires civil
penalties to go to the public schools was decided in the Craven County case in 1996 and
maost of the present lawsuit should not have been necessary. To date, however, it appears
that the parties-have notbeen-willing toreach a mutually agreeable resolution. Thatbeing
the case, the Court has no remaining option other than to enter judgment in favor of the
plaintiffs pursuant to the decision of the North Carolina Supreme Court. At this point, the
plaintiffs have been successful in establishing their claim against the State defendants for
diverting funds that were required to be paid to them under the Constitution, Article IX,
Section 7; and the Court and the parties have determined the amount of funds that had
been diverted/withheld from the Civil Penalty and Forfeiture Fund within the applicable
period of the statute of limitations, less the claar proceeds. 'Accordingly, judgment should
ndw be entered for the reasons and in the amounts hereafter set forth:

DECISION
Determination of the Amount of “Clear Proceeds”
Pursuant {o the Supreme Court’s decision of July 1, 2005, the public schools are entitled
to the clear proceeds of the civil pengallies identified in that opinion and collected by
defendants Department of Revenue, Department of Transportation, University of North
Carolina campuses, Department of Commerce, Employment Security Commission, state-
owned mental institutions of the Department of Health and Human Services, and
Department of Natural and Economic Resources from January 1, 1996, through June 30,
2005. |
The total of such penalties is $767,814,048. The total per agency is $585,741,703 from
the Depariment of Revenue; $114,881,690 from the Department of Transportation;
$47,076,647 from the campuses of the University of North Carolina; $20,019,408 from the
Employment Security Commission; $59,850 from the state-owned mental institutions;
$11,560 from the Department of Commerce; and $23,090 from the Department of
Environment and Natural Resources. Defendants are entitled to retain from such civil
penalties the actual costs of collection up to a maximum of ten percent of the penalties.
The amounts then remaining after the actual costs of collection are the “clear proceeds”
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reforred to in Article IX, Section 7 of the Nerth Carolina Constitution.
For the Department of Revenue, the actual cost of collection of the civil penaities is .04
percent of the penalties, For the Department of Transportation, the actual cost of

collection is 8.41 percent of the penalties. For all the remaining agencies, the actual cost _

of collection is ten percent or mare of the penalties and, therefore, the costs of collection to
be retained by the agencies are limited to ten percent. After the costs of collection are
subtracted, the clear proceeds of the civil penalties collected by the defendant agencies
from January 1, 1996, through June 30, 2005, are $747,883,074. The amounts per
individual agencies are as follows: Department of Revenue $583,340,162; Department of
Transportation $104,071,323;. UNC campuses $42,368,982; Employment Security
Commission $18,017.467; state-owned mental institutions $53,955; Department of
Commerce $10,404; Department of Environment and Natural Resources $20,781.

The Court concludes as a matter of law, based upon the decision of the North Carolina
Supreme Court in this case on July 1, 2005 and Article IX, Section 7 of the Constitution of
North Carolina and the $747,883,074 in clear proceeds of civil penalties collected by the
defendant state agencies from January 1, 1996, through June 30, 2005, belong to and
should be paid to the public schools of the state by payment to the Civil Penalty and
Forfeiture Fund established by the General Assembly in G.S. 115C-457.1 and that
judgment should be entered against the defendants reflecting this determination.

A judgment is the final determination of the rights of the parties and in fonnuiating its
judgment “the Court is required to recognize both the legal and equitable rights of the
parties, and to frame the judgment so as to determine all of the rights of the parties, as well
equitable as legal.” Hutchinson v. Smith, 68 N.C. 354 (.1873). The Court's inherent
constitutional power includes the authority to craft an appropriate remedy for a
constitutional viotation. n re Alamance County Court Facilifies, 329 N.C. 84 (1991). The
remedy for a constitutional violation depends on the facts of each case, but the triat court
at a minimum should attempt to reinstate the plaintiffs to their prior status or a comparable
status so that they are made whole. Corum v. University of North Carolina, 330 N.C. 761,

784, cert. denied, 506 U.S. 885 (1992). In doing so, the trial court *must minimize the
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encroachment upon other branches of government — in appearance and in fact — by
seeking the least intrusive remedy available and necessary to right the wrong.” Id.;
Leandro v. State, 346 N.C. 336, 357 (1997). However, "whent‘he State failsto liveup to its
- - constitutionat duties, a-court is empowered to order-the deficiency-remedied; and if the
offending branch of government or its agents either fait to do so or have consistently
shown an inability to do so, a court is empowered to provide relief by imposing a specific
remedy and instructing the recalcitrant state actors to implement it." Hoke Cly. Bd. of
Educ. v, State, 358 N.C. 605, 842 (2004).
Notwithstanding the foregoing, the uitimate remedy in this case boils down simply to
money and the Court has no authority to appropriate money from the State Treasury
despite the constitutional violation which has occurred and been judicially determined by
the Supreme Court of North Carolina in this case. The Supreme Court, in Smith v. State,
289 N.C. 303 (1976) stated:
In the event plaintiff (a state employee whose contract with the State had
been allegedly breached) is successful in establishing his claim against the
State, he cannot, of course, obtain execution to enforce. the judgment.
(citations omitted)_The validity of his claim, however, will have been judiclally
ascertained. The judiciary will have performed its function to the limit of its
constitutional powers. Satisfaction will depend upon the manner in which the
General Assembly discharges its constitutional duties. 321, supra. (emphasis
added). _
As of this time, the validity of the plaintiffs’ claims has been judicially ascertained and the
amount of funds that should have been paid to the public schools pursuant fo Article 1X,
Section 7 of the North Carolina Constitution has been judicially determined.
A monetary Judgment in those amounts against the defendants is the appropriate remedy
in this case. However, as the Supreme Court held in Smith v. Stafe, supra. the satisfaction
of the monetary judgment will depend “upon the manner in which the General Assembly
discharges its constitutional duties.” Smith, 321. This Court and the North Carolina
Supreme Court have performed their function to the limit of their constitutional powers.
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As a result, the ultimate responsibility for the satisfaction of this judgment will depend on
the manner in which the General Assembly discharges its constitutional duties. Because
of this constitutional separation of power, this Court can do no more than enter the
- - judgment.-The remaining chapter-in this case, at least-at this peint-is in the hands-of the -
General Assembly. Here's why.
The Court recognizes that although the defendants are the parties who must be orderedto
pay into the Civil Penalty and Forfeiture Fund the moneys that should have been paid to
the public schools but were improperly retained by the agencies for their own use,
ultimately it is the General Assembly that will decide whether to appropriate sufficient
funds to those agencies to allow them to make the required payments without disrupting
~ their ongoing aperations. The Court also recognizes that the General Assembly has final
responsibility for state appropriations to the public schools and can use that power to
determine the net benefit the schools derive from this judgment.
However, because of the canstitutional limitations and the separation of power between
the judicial, legislative and executive branches of govemnment, the Court does not have the
authority to direct the manner and means by which the judgment is to be satisfied or the
amount of time in which it is done. Satisfaction will depend on the manner in which the
General Assembly elects to carry out is constitutional duty. On a final point, the Court
concludes as a maiter of law that the plaintiffs are not entitled to receive interest on the
amounts of the clear proceeds which should 'have been but were not paid to the Civil
Penalty and Forfeiture Fund from January 1, 1996, to June 30, 2005.
IT IS, THEREFORE, ORDERED ADJU DGED AND DECREED that:

1. Defendant Department of Health and Human Services owes $53,955.00,
which amount should have been paid into the Civil Penalty and Forfeiture Fund for
distribution to the public schools pursuant to G.S. 115C- 457.1 and Article IX,
Section 7 of the North Carolina Constitution, and judgmentis hereby entered against
the Defendant Department of Health and Human Services in the amount of
$53,955.00.

2. Defendant Department of Commerce owes $11,560.00, which amount
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should have been paid into the Civil Penalty and Forfeiture Fund for distribution to
the public schools pursuant to G.S. 115C- 457.1 and Article IX, Section 7 of the North
Carolina Constitution, and judgment is hereby entered against the Defendant
Department of Commerce in the amount of $11,660.00.

3. Defendant Department of Environment and Natural Resources owes
$20,781.00, which amount should have been paid into the Civil Penalty and Forfeiture
Fund for distribution to the public schools pursuant to G.S. 115C-457.1 and Article
IX, Section 7 of the North Carolina Constitution, and judgment is hereby entered
against the Defendant Department of Environment and Natural Services in the
amount of $20,781.00.

4.  Defendant Department of Revenue owes $583,340,162.00, which amount
should have been paid into the Civil Penaity and Forfeiture Fund for distribution to
the public schools pursuant to G.S. 115C- 457.1 and Article IX, Section 7 of the North
Carolina Constitution, and judgment is hereby entered against the Defendant
Department of Revenue in the amount of $583,340,162.00.

5. Defendant Department of Transportation owes $104,071,323.00, which
amount should have been paid into the Civil Penalty and Forfeiture Fund for
distribution to the public schools pursuant to G.S. 115C- 457.1 and Article IX,
Section 7 of the North Carolina Constitution, and judgment is hereby entered against
the Defendant Department of Transportation in the amount of $104,071,323.00.

6. Defendant University of North Carolina owes $42,368,982.00, which
amount should have been paid into the Civil Penalty and Forfeiture Fund for

_ distribution to the public schools pursuant to G.S. 115C- 457.1 and Atticle IX,
Section 7 of the North Carolina Constitution, and judgment is hereby entered against
the Defendant University of North Carolina in the amount of $42,368,982.00.

7. Defendant Employmént Security Commission owes $20,019,408.00,
which amount should have been paid into the Civil Penalty and Forfeiture Fund for
distribution to the public schools pursuantto G.S. 1i56-457.1 and Article IX, Section
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7 of the North Carolina Constitution, and judgment is hereby entered against the
Defendant Employment Security Commission in the amount of $20,019,408.00.

8.  Moneys paid into the Civil Penaity and Forfeiture Fund pursuant to this
judgment-shall be-treated as the General Assembly mandated in G.S. 145G- 457.3
before its améndment in 2007 and before the amendment to Article IX, Section 7 of
the North Carolina Constitution, effective January 1, 2005.

9. This Court retains jurisdiction over this matter, including, but not limited
to, any pending issues relating to plaintiffs’ motion for attomey’s fees

This 8th day of August, 2008.

ool o

Howard E. Manning, Jr.
Superior Court Judge
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